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Say on Pay Game Plan: A Best Practice Process for 
Overcoming a Negative Vote 

 
By Michael T. Esser 

 
Over the two years that most public companies have been required to submit executive pay 
programs to a Say on Pay shareholder vote, the high cost of failure has become increasingly 
apparent.  The aftermath of an unsuccessful vote can be costly and include: 
 

• Increased time and distraction for management, the Compensation Committee and the full 
Board  

• Shareholder lawsuits  
• Additional costs for engaging compensation consultants, proxy solicitors and lawyers, as 

well as additional Compensation Committee meetings, calls and meetings with 
shareholders, etc. 

• Unwanted media attention and heightened scrutiny by proxy advisory services. 
 
It is absolutely critical for companies that have an unsuccessful Say on Pay vote to initiate a 
deliberate, coordinated campaign to win back investor support over the course of the following 
year.  Moreover, given that proxy advisory firms subject companies with less than 70% shareholder 
approval to heightened scrutiny (i.e., 70% is the new 50%), the need for a Say on Pay game plan 
applies to many companies, not just those that have failed.  
 
This article presents a tested process for reviewing and revising compensation programs and for 
engaging with shareholders, advisors and other stakeholders in the aftermath of a failed (or less-
than-successful) SOP vote. 
  
1. Form a SOP “Response Team” 
 
The first step following a failed vote is putting together a team to plan and execute the company’s 
response.  Because a SOP failure is generally viewed by external constituencies as a governance 
issue, the CEO generally should not participate on the team. Rather, it should include, and even be 
lead by, the Compensation Committee Chair, the Board Chair (if independent) and/or the Lead 
Director.  Members of management who are responsible for filings and dealing with investors, such 
as the general counsel, investor relations and/or finance staff, should also be involved.  Rounding 
out the team may be the Compensation Committee’s independent compensation consultant, the 
Committee’s legal advisor, and potentially a proxy solicitation firm. 
 
Team members should be prepared for a significant amount of work and a heavy time commitment.  
In our experience, Comp Committee Chairs can anticipate spending more than 250 hours above 
their normal Board requirements in the year following a SOP failure.  
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2. Conduct Outreach to Key Shareholders and Proxy Advisors 
 
Following a failed vote, the team should seek initial feedback from shareholders and proxy advisory 
services regarding how they voted or their voting recommendations, their reasons and perceptions, 
and what aspects of the program were considered problematic. 
 
Low relative Total Shareholder Return (TSR) is often the biggest reason for a proxy advisor’s 
“Against” recommendation.  The initial feedback from the advisory firms will likely echo this and 
other issues from their original report, but the outreach effort will demonstrate that the Committee 
and company are committed to addressing shareholder concerns.  Establishing a dialogue early in 
the process also is useful in understanding the nuances of the advisors’ analysis and in 
determining what areas need to be addressed most. 
 
When soliciting feedback from institutional investors, recognize that you will likely be reaching out 
to a very different group than your usual contacts on the “buy side” of the house.  Proxy voting 
decisions are generally made by an investor’s governance specialists, who often evaluate proxy 
vote proposals based on their own research and may rely on proxy advisor recommendations to 
provide additional perspective.  Nevertheless, feedback from the portfolio side can help clarify what 
financial and other comparative metrics are being used by the portfolio managers in their analysis 
of the company and its competitors. 
 
3. Review the Compensation Program and Revise as Needed 
 
Now the real work begins.  The silver lining to losing a SOP vote is the opportunity it affords a 
company to review and take a fresh approach to all aspects of executive compensation practices 
and governance, including: 
 
Short- and long-term incentive plan design, particularly metrics, weights and goal-setting 
This is probably the most important element of the compensation review and the area ripest for a 
fresh perspective.  
Begin by analyzing the strength of the “pay for performance” relationship in the current incentive 
plans—i.e., how have the plans performed?  Review performance and incentive payouts relative to 
initial targets in terms of historic company results, as well as the peer group.  Test for the 
relationship between the metrics and total shareholder return and evaluate whether there are 
alternative measures that would provide better alignment.  Evaluating performance from these 
multiple perspectives should provide a rationale either for making changes to or supporting the 
current incentive plan metrics.    
 
Peer group appropriateness 
Evaluate whether the specific companies in the group are still relevant, not only from an industry or 
competitive standpoint, but on the basis of annual revenues/asset size and current market 
capitalization/enterprise value.  All other things being equal, absolute levels of compensation are 
generally a function of size.  
 
The initial feedback gathered from the portfolio side can be very helpful in understanding who the 
institutional investors consider to be your competitors—particularly if your incentive programs also 
measure performance relative to peers. 
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Compensation levels and upside opportunities in incentive plans 
In today’s regulatory and governance environment, all public companies should be annually 
reviewing executive compensation relative to market in terms of  both absolute levels of 
compensation, and the upside opportunities afforded by the company’s short- and long-term 
incentive plans. Otherwise, shareholders will be missing a full perspective on compensation and a 
compelling rationale for supporting the SOP vote. 
 
Policies, best practices and compensation governance 
Consider easy fixes that can be made to other elements of the executive compensation program to 
better align programs with perceived best practices. Pay particularly close attention to hot-button 
issues such as: 
 

• Clawbacks 
• Hedging policies 
• Tax gross-ups, including for a change-in-control (CIC) 
• Single-trigger severance upon a CIC  
• Unusual or “excessive” perquisites 
• Executive and Director stock ownership requirements 

 
The program review and any resulting changes should be a team effort, spearheaded by the 
Compensation Committee and its independent consultant working with senior management.  The 
Committee will ultimately be responsible for reviewing and approving the final program and working 
with the response team to communicate the changes to shareholders. 
 
Keep in mind that program and incentive plan changes will not take effect until the following fiscal 
year.  That makes it critical that changes be communicated early—in advance of the next proxy—to 
ensure they are taken into consideration by the proxy advisors.  
 
4. Pre-Test Changes with Shareholders and Proxy Advisors 
 
After needed program changes are identified, consider previewing them with significant 
shareholders and the proxy advisory firms, especially if initial shareholder outreach was 
inconclusive. 
 
5. Communicate Changes Early via Outreach and 8-K Filing 
 
Once the program changes are finalized, the response team should plan a second round of 
outreach to shareholders and the proxy advisory firms that includes: 
 

• Determining the best outreach approach, i.e. setting up meetings or holding conference 
calls with a certain number of the company’s top shareholders, sending e-mails to the next 
tier of significant shareholders, etc.; 

• Developing a talking points “script” that reviews the process since the failed SOP vote and 
explains specific program changes in detail; and    

• Scheduling calls—before the crush of the proxy season—with the proxy advisory firms to 
alert them to the company’s response to the SOP vote and the resulting program changes.  

 
Much of the blocking and tackling on these items can be done by the company’s proxy solicitor, 
including identifying the appropriate contacts for major shareholders and facilitating emails and 
calls. 
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In addition to direct shareholder outreach, file an 8-K disclosure regarding the program changes.  
The 8-K is an excellent vehicle to communicate the details of the incentive plan changes to the 
broader marketplace well in advance of the proxy. 
 
6. Disclose the Company’s Response, Including Program Changes in the Proxy 
CD&A 
 
The Compensation Discussion & Analysis (CD&A) section of the proxy has become a key vehicle 
for communicating pay and governance policies to the broadest audience of constituents—
shareholders, advisory firms and the public at large.  Crafting a succinct CD&A and a persuasive 
Executive Summary, including the use of graphics, will maximize the return on the response team’s 
significant investment of time over the past year. 
 
The CD&A should summarize the Committee’s response to the previous year’s failed SOP vote 
and describe any compensation and incentive plan changes that have been implemented or are 
planned.  The Executive Summary section should highlight these changes, as well as the 
shareholder outreach done by the company, and the impact of company performance on 
compensation in the current year and on the revised program in the future. 
 
Finally, consider including the results of a realized pay analysis in the CD&A.  Analyzing realized 
pay, which consists of the equity values and compensation actually delivered, may tell a very 
different pay-for-performance story than the target values reported in the Summary Compensation 
Table, which are used by the proxy advisory firms in their pay-for-performance analyses.  It 
appears that the proxy advisors may be planning to at least partially address this shortcoming in 
2013.  
 
7. Monitor Proxy Advisor Reports and Prepare to Respond as Needed 
 
Many institutional shareholders await the proxy advisory firm reports and recommendations—which 
generally are issued two to four weeks prior to the company’s annual meeting date—before voting 
their shares.  The response team must be ready with a plan of action if the advisory firms 
recommend against the compensation program, at a minimum having a plan to reach out again to 
major shareholders to gauge how they plan to vote. 
 
Filing a supplemental proxy filing to rebut a negative recommendation can also be a highly effective 
tactic.  Approximately 85% of the companies that formally rebutted a negative proxy advisor 
recommendation during the past two years ultimately secured a majority vote in favor of SOP.  
 
Exxon Mobil Corporation recently employed a unique approach to respond to a proxy advisor’s 
negative SOP recommendation: scheduling/hosting a webcast to provide an overview and “drill 
down” into the details of its executive compensation program.  The end result was that over 77% of 
Exxon Mobil shares were voted in favor of the SOP proposal.   This level of response, while unique 
so far, may provide a glimpse of the future and raise the bar for “shareholder outreach activities” 
going forward. 
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8. Monitor the Vote 
 
Once the proxy is issued, the response team should monitor voting results on an ongoing basis.  
Typically the proxy solicitor can provide the team with such updates on a weekly, if not daily, basis.  
 
9. Declare Victory—and Repeat the Process 
 
Following these steps and investing the significant time and effort needed should result in a 
favorable vote outcome.  But the response team’s celebration should be brief and the team should 
be retained to start the process anew in preparation for the next proxy season. 
 
That’s because regardless of the vote results, shareholders today increasingly expect companies 
to engage with them about compensation on an ongoing basis, with the result that outreach is 
rapidly transitioning from a “best practice” to a standard governance tactic.  By setting up and 
following this SOP game plan, shareholder engagement should be a more effective and routine 
process going forward.  
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