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Howard Brownstein (moderator) is president and founder of The Brownstein Corp., 
a nationally-known turnaround-management firm. He regularly serves as an 
independent director and currently chairs the audit committee of PICO Holdings 
Inc., and also chairs the nominating and governance and the strategic planning and 
risk assessment committees of P&F Industries Inc. 

Meet the Presenters
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Dan Wetzel is a managing director at Pearl Meyer and head of the firm’s Los Angeles 
office. He advises clients in executive and board compensation, the development of 
effective annual and long-term incentive compensation programs, reasonableness 
of compensation related to IRS assessments and litigation, and compensation plan 
design during acquisitions and IPOs.

Margaret Black is a managing director in the Los Angeles office of Pearl Meyer and a 
member of the firm’s Technical Services team. She has extensive expertise in issues 
related to corporate acquisitions, divestitures and restructurings, as well as with 
change-in-control provisions and IRC Sections 280G, 409A and 162(m) compliance.
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Housekeeping

Submit a question and receive your answer directly 
from Pearl Meyer. You will also be opted-in to 
receive future executive compensation thought 
leadership from Pearl Meyer.

Tweet live with @NACD and @pearlmeyer

Download the presentation and access additional 
resources
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Housekeeping

Slides are available at www.pearlmeyer.com/compensations-role-
in-a-successful-m-and-a

and within the webinar console.
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http://www.pearlmeyer.com/compensations-role-in-a-successful-m-and-a


55

You will automatically receive 1 NACD credit for your 
participation.

Credit may be applied to NACD Fellowship programs.
Contact Fellowships@NACDonline.org for more details.

The replay and slides will be available early 
next week at www.NACDonline.org and 
www.pearlmeyer.com
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Housekeeping

https://secure.nacdonline.org/scriptcontent/WebcastDownload.cfm?where_to_next_source=https://secure.nacdonline.org/StaticContent/staticpages/nacdcust/podcasts/PowerPointPresentations/WEB061809.pdf&eventcode=WEB061809
https://secure.nacdonline.org/scriptcontent/WebcastDownload.cfm?where_to_next_source=https://secure.nacdonline.org/StaticContent/staticpages/nacdcust/podcasts/PowerPointPresentations/WEB061809.pdf&eventcode=WEB061809
https://secure.nacdonline.org/scriptcontent/WebcastDownload.cfm?where_to_next_source=https://secure.nacdonline.org/StaticContent/staticpages/nacdcust/podcasts/web061809/&eventcode=WEB061809
https://secure.nacdonline.org/scriptcontent/WebcastDownload.cfm?where_to_next_source=https://secure.nacdonline.org/StaticContent/staticpages/nacdcust/podcasts/web061809/&eventcode=WEB061809
mailto:Fellowships@NACDonline.org
http://www.nacdonline.org/
http://www.pearlmeyer.com/


An Opportunity for the Compensation Committee
to Deliver M&A Value
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• Record level of M&A activity in 2015 is predicted to continue 
through 2016

• However, numerous studies show that 50% or more M&As fail 
to unlock the potential of the deal

• How can you as a director improve these odds?

• Where are the opportunities and the pitfalls?

Compensation could be a key to helping 
unlock the strategic value of an M&A



Buyer

Seller

Think Strategically at the Outset
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Retain and 
Select Talent

Adjust 
Outstanding 

Compensation 
Arrangements

Establish New 
Compensation 
Arrangements

Communicate 
Effectively

Overcome 
Uncertainty



1. Retain and Select Talent

Keeping Talent through the close is 
critical

• Examine existing compensation and CIC 
programs

• Are retention mechanisms in place?

• Are new agreements or awards needed 
to enhance retention to deal close?

• Do the current plans continue to drive 
business strategy forward?

Motivation of “selected” team critical 
for future success

• Determine who is best suited for 
leading the new organization and 
fulfilling the mission of the M&A

• Examine two compensation structures 
to determine fit with post-close entity

• Are retention mechanisms in place 
beyond closing?

• Are new agreements or awards needed 
to enhance retention and ease the 
transition period?

• Quantify potential costs of planned and 
unexpected exits of executives
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Review compensation philosophy, programs, existing stock holdings, outstanding 
equity awards, severance protections, and other contractual guarantees

BuyerSeller



2. Adjust Outstanding Compensation Arrangements

Keeping Talent through the close is 
critical

• Assess if current programs lack clarity 
given the current transaction and 
modify

• Assess current performance goals and 
metrics and adjust to drive results 
through close 

• Continue ongoing compensation 
planning cycle if deal does not close

An M&A will materially impact near 
and long-term business results

• Examine impact of transaction on 
performance outcomes of current 
incentive plans; are there windfall gains 
or losses likely to occur?

– Can the impact of the transaction be 
excluded?

– And are there disclosure and/or tax 
issues under adjustment scenarios?

• Determine if and/or how to adjust 
performance goals and metrics
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Review existing incentive plan provisions to model various adjustment scenarios

BuyerSeller



3. Establish New Compensation Arrangements

Keeping Talent through the close is 
critical

• Establish new retention programs as 
needed

• Continue ongoing compensation 
planning cycle if deal does not close

Future compensation plans will help 
spur strategic execution at NewCo

• Change programs and/or policies and 
practices as required

– Strategy

– Program design

– Performance measures

– Calibration of pay and performance

• Has size and complexity of organization 
changed such that benchmarking and 
peer group comparison should be 
revisited?
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What should be done differently so that the leadership of the new entity can 
deliver on the promise of the transaction and deliver value?

BuyerSeller



4. Communicate Effectively

• Communicate how the impending 
transaction impacts future employment 
post closing 

• Communicate impact on current 
compensation (bonus, equity, 
severance, retention, transaction 
bonus)

• Prepare relevant disclosures such as 
merger proxy, 8-K filings, press releases, 
and/or other Reg FD material items

• Be clear on all changes and rationale for 
pay programs. This extends to the 
board, certain executives, advisors, 
shareholders, and key internal 
constituents

• Boards need to plan for immediate 
disclosures such as merger proxy, 8-K 
filings, press releases, and/or other Reg 
FD material items

• Should be planning ahead for CD&A 
disclosure
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A proactive plan for internal, external and disclosure pay communication is 
essential for transaction success

BuyerSeller

The importance of strategically communicating across companies and throughout the 
organizations in all phases of the deal can’t be overemphasized



5. Overcome Uncertainty

• The board can help leadership overcome uncertainty and resistance to 
change

• Avoid defaulting to a simpler basic, “best practices” compensation plan

• Ensure changes to compensation plans support and reinforce the near-
term needs of the transaction and long-term goals of the combined 
organization 
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Executives are responsible for and also undergoing massive change; 
compensation can provide a means to simultaneously avoid inertia or revolt

BuyerSeller

Helping executives maintain focus and motivation is critical for M&A success



Seller – Illustrative M&A Related Board Topics (Cont’d)
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Committee Activity
Timing

CIC Closes No CIC Close

Severance Assessment/
Program Design

Begin prior to deal 
announcement

As needed 

Retention/Transaction Bonus 
Planning

Begin prior to deal 
announcement

As needed 

CIC Payment/280G 
Quantifications and Review

From deal negotiation through 
transaction close

N/A

Say on Golden Parachute 
(SOGP) Disclosures 

Required for transaction proxy 
materials

N/A

Year-End CIC/Transaction Pay 
Planning 

Prior to year-end
• Evaluate planning actions to 

reduce IRC Section 280G 
excise tax exposures

N/A



Seller – Illustrative M&A Related Board Topics (Cont’d)
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Committee Activity
Timing

CIC Closes No CIC Close

Annual Executive 
Compensation Review

TBD Normal course to use as 
support for: 
• Annual bonus 

determinations 
• New year bonus targets
• New year LTI grants

Annual Bonus Determination Per term sheet/transaction 
documents 
• Determine achievement 

levels (metric, weight, goals) 
as needed 

• Pro-ration for year of CIC?

February (normal course)
• Determine achievement 

levels via metrics, 
weight, goals, etc. 

Performance Award
Determination

Per term sheet/transaction 
documents
• Determine payouts on CIC
• Assess 280G impact

February (normal course)
• Determine achievement 

levels via metrics, 
weight, goals, etc. 



Seller – Illustrative M&A Related Board Topics (Cont’d)
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Committee Activity
Timing

CIC Closes No CIC Close

Annual Salary Increases TBD February (normal course)

New Bonus Planning Per term sheet/transaction
documents
• Transition planning may be 

needed for stub period  

February (normal course)
• Determine target %, 

metrics, weightings, 
goals

New Equity Awards Per term sheet/transaction 
documents
• Transition planning may be 

needed for stub period

Normal course
• Determine value, mix, 

metric, weight, goals

Annual Performance Reviews TBD Normal course



Buyer – Illustrative M&A Related Board Topics 
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Committee Activity Timing Description

Strategic Level Due Diligence Pre-closing Activities may include:
• Quantify severance, 

equity, and benefit costs
• Assess 280G exposures 
• Review Target programs 

for comparability with 
Buyer programs

• Assess culture/fit of 
Buyer and Seller and 
compensation programs

Transition/Integration Team 
Formation

Pre-closing • Identify members of 
transition/integration 
team

• Set short-term and long-
term objectives for team

• Develop communications 
road map 



Buyer – Illustrative M&A Related Board Topics (Cont’d)
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Committee Activity Timing Description

Retention Assessment Pre-closing • Evaluate need for 
retention-/merit-related 
bonuses for Seller and 
Buyer employees 

Target Employment Offers Pre-closing • Negotiate post-closing 
employment terms for 
continuing executives

• Assess 280G implications 
of revised terms

Implications on Current 
Plans/Programs 

Post-closing Assess implications of
acquisition on Buyer’s:
• Outstanding plans and 

programs
• Performance goals
• Equity pool/reserve
• Current pay levels 



280G and M&A – The Unexpected Participant in Your M&A

Understand the role of change-in-control (CIC) provisions and avoid 
common missteps 

• CIC provisions exist to protect executives in the event of a transaction –
they ensure focus and support even when a job loss post-closing may be 
likely

• If golden parachute liabilities under Internal Revenue Code (IRC) Section 
280G and 4999 are triggered, anticipated CIC benefits can be significantly 
eroded

• There are seven common mistakes we see companies make in the midst of, 
or planning for, a CIC that triggers IRC Section 280G
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Avoiding CIC Issues 1 and 2

1. Review CIC plans and payouts 
regularly

Quantifying CIC packages and 
280G exposures on a regular 
basis can help boards identify 
trouble spots in advance 

• Fixing programs on the eve of a 
deal is more difficult when 
boards are under a heighted 
level of scrutiny to demonstrate 
prudence

2. Consider the impact of non-
competition provisions

Payments proven to be 
“reasonable compensation for 
post-CIC services” are not 
considered CIC payments and 
can be excluded from the 280G 
calculations

• Refraining from performing 
services through covenants not 
to compete can be considered 
post-CIC services

• Must be demonstrated with 
clear and convincing evidence
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Post-CIC Reasonable Compensation 

• Illustration: allocating value to non-competition provisions

– CIC Severance  = $4,000,000

– Value of two-year non-competition restrictions = $2,000,000

– Base Amount = $1,000,000

– Safe Harbor = $2,999,999
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CIC Payments (W/O Non-compete) CIC Payments (W/Non-compete)

CIC  Severance Payment [1] $4,000,000 $4,000,000

Allocation to Non-competition 
Restrictions

[2] n/a $2,000,000

Total CIC Payments [3]= [1]-[2] $4,000,000 $2,000,000

Base Amount [4] $1,000,000 $1,000,000

Safe Harbor [5] = [4] x 3 - $1 $2,999,999 $2,999,999

Excess Parachute Payments [6]= If [3] is > [5], 
then [3]-[4]

$3,000,000 $0

Excise Taxes (20%) [6]=[5] X 20% ($600,000) $0

Income Taxes (40%) [7]=[4] x 40% ($1,600,000) ($1,600,000)

Net After-Tax Benefit [8]=[1]+[6]+[7] $1,800,000 $2,400,000

Additional Benefit to Executive $600,000



Avoiding CIC Issues 3 and 4

3. Identify other areas where post-
CIC reasonable compensation 
might apply

If executives are expected to 
work post-closing, post-CIC 
reasonable compensation can 
be considered for pay such as:

• Performance awards (short-
term and long-term)

• Retention awards

• Consulting agreements

4. Understand the impact of 
performance-based awards on 
280G results

The full value of an award subject 
to performance-based vesting 
conditions payable as a result of a 
CIC is included in the 280G 
calculations

• Awards vesting with time-
based conditions only can take 
advantage of a special rule that 
significantly discounts the value 
of the payout 
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Avoiding CIC Issues 5 and 6

5. Guaranteeing bonus levels and 
performance-based awards in 
anticipation of a CIC 

Taking action to guarantee 
payout levels can result in pay 
being considered contingent on 
the CIC and included in the 
280G calculations in full

• However, there may be 
practical difficulties to 
continuing performance-based 
metrics post-closing

6. Assess pre-CIC reasonable 
compensation

Payments for pre-CIC services must 
generally be included in the 280G 
calculations

• However, treating the 
payments as reasonable 
compensation for pre-CIC 
services can reduce the excise 
taxes and lost tax deductions 
associated with that payment

• This is often applied to 
performance-based pay
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Pre-CIC Reasonable Compensation 

• Illustration: treating a bonus as pre-CIC reasonable compensation 

– CIC Bonus  = $4,000,000

– Pre-CIC Reasonable Compensation = $2,000,000

– Base Amount = $1,000,000

– Safe Harbor = $2,999,999
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W/O Pre-CIC 
Reasonable Compensation

W/ Pre-CIC 
Reasonable Compensation

CIC Bonus [1] $4,000,000 $4,000,000

Base Amount [2] $1,000,000 $1,000,000

Initial Excess Parachute Payments [3]=[1]-[2] $3,000,000 $3,000,000

Pre-CIC Reasonable Compensation [4] $0 $2,000,000

Reasonable Compensation in Excess of Base 
Amount

[5]=[4]-[2] $0 $1,000,000

Final Excess Parachute Payments [6]=[3]-[5] $3,000,000 $2,000,000

Excise Taxes (20%) [7]=[6]x20% ($600,000) ($400,000)

Income Taxes (40%) [8]=[1]x40% ($1,600,000) ($1,600,000)

Net After-Tax Benefit [9]=[1]+[7]+[8] $1,800,000 $2,000,000

Additional Benefit to Executive $200,000



#7: Avoid “Do it Yourself” Calculations

• 280G computations are complicated, fact-specific, and data-driven

• Costly errors can result when companies try to run the calculations on their 
own or don’t have experienced advisors

• A single $1 change can result in millions of dollars of excise tax penalties

• Bring in outside expertise with substantial experience with 280G matters 
to assist with the effort
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Key Take-Always

• For Sellers:

– Retention to and through the CIC is critical

– Planning for a “No Close” outcome leads to a dual track assessment of 
compensation arrangements

• For Buyers:

– Extensive pre-planning during the due diligence phase maximizes the likelihood 
of a successful transaction

– While actions taken to retain both buyer and seller employees is critical, clear 
objectives and communications facilitate hitting the ground running post-close, 
allowing for swift action to adjust to the new strategic orientation of the 
combined company

• For Sellers and Buyers:

– 280G issues complicate desired plan design and require close attention 
throughout the deal process
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ADVANCING EXEMPLARY BOARD LEADERSHIP

Questions
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Overview of IRC Sections 280G and 4999

• IRC Section 280G limits a company’s tax deduction for certain payments made to 
executives as a result of a CIC

– Generally, if the present value of CIC payments to an executive exceed his or her “safe harbor”, 
payments in excess of the “base amount” are nondeductible to the corporation

• Base Amount

– The average of the executive’s last five years’ taxable income from the company (typically Box 1, W-2 
wage income) prior to the CIC

• For executives hired during the time frame, wages are averaged over the number of years employed with wages 
in the hire on year annualized 

• Safe Harbor – three times the Base Amount less $1
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Box 1 W-2 Wages Base Amount  (5 year Average W-2) Safe Harbor = 3 X Base Amount - $1

2015 $1,000,000

2014 $1,000,000

2013 $1,000,000

2012 $1,000,000

2011 $1,000,000

$1,000,000 $2,999,9999



A B
Base Amount X 3 - $1

C = A – B D = A – Base Amount 
Base Amount = $1M

E = D X 20%

CIC Payments Safe Harbor CIC Payments
less Safe Harbor

Excess Parachute 
Payments

Excise Taxes

$6,000,000 $2,999,999 $3,000,001 $5,000,000 $1,000,000

$2,500,000 $2,999,999 <0 None None

Overview of IRC Sections 280G and 4999 (cont’d)

• Further, the executive is subject to a 20% excise tax on the excess under IRC 
Section 4999

– These excess amounts are termed “excess parachute payments” in the IRC 
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Overview IRC Sections 280G and 4999 (cont’d)

• There are various approaches commonly used in employment contracts to 
handle the implications of IRC Section 280G. These include:  

– Gross-up for Excise Taxes

• Allows a company to pay an executive’s excise taxes along with any associated income tax and 
additional excise taxes on the gross-up payments. Given the negative attention received from 
the press, shareholders, and shareholder advisory groups, this provision is usually found in 
legacy CIC agreements rather than newly implemented agreements

– Full Gross-up – covers all excise taxes and any income and excise taxes.  Intended to leave the executive 
whole for any excise taxes imposed

– Efficient Gross-up – if parachute payments are more than a specified percentage or amount over the safe 
harbor, a gross-up is provided, if not, the excess is scaled back to the safe harbor

– Scaleback to Safe Harbor

• Provides for a reduction of parachute payments to the Safe Harbor if an executive’s parachute 
payments exceed the 2.99 times limit, no matter how far over the limitation the executive is

– Best After-Tax Provision

• Provides for a reduction of the parachute payments to the Safe Harbor in the event that the executive 
is left better off on an after-tax basis by doing so. If not, the executive will receive all of the parachute 
payments and pay the associated excise taxes 

– No 280G Clause

• If there is no specific language covering the treatment of payments under IRC Section 280G, the 
executive will receive all of the parachute payments and pay the associated excise taxes
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Overview IRC Sections 280G and 4999 (cont’d)

• Illustration: Best After-Tax Provision

– Total CIC Payments  = $6,000,000

– No Pre- or Post-CIC Reasonable Compensation Applied

– Base Amount = $1,000,000

– Safe Harbor = $2,999,999
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CIC Gross Unreduced Payments CIC Gross Reduced Payments

Total CIC Payments $6,000,000 $6,000,000

Scaleback to Safe Harbor ($2,999,999) n/a ($3,000,001)

Total Payments $6,000,000 $2,999,999

Excess Parachute Payments $5,000,000 $0

Excise Taxes (20%) ($1,000,000) $0

Income Taxes (40%) ($2,400,000) ($1,200,000)

Net After-Tax Benefit $2,600,000 $1,799,999

Additional Benefit if Payments are Not 
Reduced

$800,000
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Don’t Miss Our Next Webinar in This Series

Join NACD and Pearl Meyer for our next 
Compensation Series webinar:

“Using the Powerful Influence of Compensation
in Your Leadership Strategy”

September 8, 2016 2:00 PM (ET)

To register or check out the archives of earlier webinars in this series, visit 
www.NACDonline.org/webinars.

To opt-in to receive future executive compensation thought 
leadership from Pearl Meyer, please email info@pearlmeyer.com
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http://www.nacdonline.org/webinars
mailto:info@pearlmeyer.com
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If you have any questions regarding NACD credit or the Fellowship programs, please 
contact: 

Meghan Metzbower, Senior Fellowship Program Manager

Phone: (202) 803-6764

Email: Fellowships@NACDonline.org

To learn more about NACD Fellowships, visit us at NACDonline.org/Fellowships.

NACD Credit and Fellowship Information

mailto:Fellowships@NACDonline.org
http://www.nacdonline.org/fellowships
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Thank You


