
Copyright ©2012 Pearl Meyer & Partners, LLC

JOBS Act Trims Compensation Disclosure and
Exempts Emerging Growth Companies

from Say on Pay Rules

The new Jumpstart Our Business Startups (JOBS) Act is intended to encourage companies to
go public and make it easier for private companies to raise capital without registering with the
SEC. In contrast to most regulatory reforms over the past decade, the JOBS Act significantly
reduces executive compensation reporting requirements for companies that have recently
conducted an initial public offering (IPO) and qualify as an “emerging growth company” (EGC).
Specifically, the JOBS Act provides for:

 Reduced Proxy Disclosure: EGCs will be treated like “smaller reporting companies” for
purposes of executive compensation disclosures.

 Exemption from Executive Pay Advisory Votes: After their IPO, EGCs will temporarily
be exempt from Say on Pay (SOP), Say on Frequency (SOF) and Say on Golden
Parachutes (SOGP) shareholder votes.

 Exemption from New Dodd-Frank Rules: EGCs will not be subject to upcoming Pay for
Performance and Internal Pay Equity disclosure requirements.

In addition, the JOBS Act gives private companies more flexibility to issue equity compensation
without triggering public company reporting rules.

General Applicability

The JOBS Act applies to any EGC that went public on or after December 9, 2011 and had total
annual gross revenues of less than $1 billion (indexed for inflation every five years) during its
most recently completed fiscal year. The EGC status is effective until the earliest of:

 The last day of the fiscal year during which it had total annual gross revenues of $1 billion
or more;

 The last day of the fiscal year following the 5th anniversary of its IPO;
 The date on which it has, over the previous 3-year period, issued more than $1 billion in

non-convertible debt; or
 The date it becomes a “large accelerated filer” (generally when its public float reaches

$700 million and it has been filing Exchange Act reports for at least a year).
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Reduced Executive Compensation Disclosure under Item 402

Most U.S. public companies, including those that have recently completed an IPO, face
significant requirements for reporting executive pay under Item 402 of Regulation S-K.  Since
2007, these have included an extensive Compensation Discussion & Analysis (CD&A) and six
accompanying tables for at least five named executive officers (NEOs), as well as a separate
discussion and table for Director compensation.  Scaled-back disclosure has been permitted for
“smaller reporting companies” (SRCs), generally defined as a company with a public float of less
than $75 million as of the last business day of its most recently completed second fiscal quarter.

Under the JOBS Act, EGCs can now report executive compensation under the SRC disclosure
rules, which diverge from the standard disclosure requirements as follows:

 Instead of a full-blown CD&A, companies can provide a concise narrative description of
the material factors necessary to understand the Summary Compensation Table (SCT).
SEC rules provide that such factors might include:
o Material terms of employment arrangements;
o Repricing activity;
o Waiver of any performance targets;
o Material terms of grants;
o Material terms of non-equity incentive plans;
o Method of calculating non-qualified deferred compensation; and
o Identification of material elements quantified in the “All Other Compensation”

column.
 Companies need to disclose compensation information for only three (vs. five) NEOs

(including the CEO but not necessarily the CFO).
 Only two (vs. six) NEO tables – the SCT and the Outstanding Equity at Fiscal Year-End

Table – are required, along with the Director Compensation Table.
 The SCT must provide information for only the last two (vs. three) fiscal years.

PM&P Observation: In our experience, SRC proxy statements have taken full
advantage of the scaled reporting requirements, which often are limited to a few
pages. However, some companies – likely those that anticipate losing their SRC
status soon after – have provided lengthy disclosures that more closely resemble
reporting under the “regular” S-K rules.

Exemption from Shareholder Advisory Votes on Executive Compensation

Since 2011, public companies have been required to conduct three types of shareholder advisory
votes:

 Say on Pay (SOP) – whether to approve the compensation of NEOs;
 Say on Frequency (SOF) – whether to conduct SOP every one, two or three years; and
 Say on Golden Parachute (SOGP) – whether to approve payments made to an NEO in

connection with an M&A transaction.

The JOBS Act exempts an EGC from all three advisory votes until one year after it ceases to be
an EGC.  For example, if a company loses its EGC status in 2016 by becoming a large
accelerated filer, it will have to hold its first shareholder advisory votes in 2017. A company that
has been an EGC for less than two years after its IPO, however, will have until three years after
the IPO to hold its first advisory vote.
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PM&P Observation: SRCs that are not EGCs will be subject to their first SOP,
SOF and SOGP votes (as applicable) starting with proxies filed in 2013. With
this distinction, there are now three categories of reporting requirements:
“regular,” SRC and EGC filers. A chart can be found at the end of this Client
Alert detailing these differences.

Exemption from Pending Pay for Performance and Internal Pay Equity
Disclosure Requirements under Dodd-Frank

EGCs will not be subject to the final disclosure requirements in Sections 953(a) (Pay for
Performance) and 953(b) (Internal Pay Equity) of the Dodd-Frank Act, which are scheduled to be
released by the SEC by the end of 2012 and anticipated to be applicable to “regular” filers in the
2013 proxy season.

The Pay for Performance provision requires that companies disclose the relationship between
their financial performance and executive compensation payouts.  While final regulations were
not released in time for the 2012 proxy season, most companies have provided some sort of
information about performance-based pay, because it is a topic that has a significant impact on
proxy advisory company (e.g., ISS) voting this year.

The Internal Pay Equity provision requires that companies report: (i) the median annual total
compensation of all employees other than the CEO; (ii) the annual total compensation of the
CEO; and (iii) the ratio of the median employee annual compensation to that of the CEO. It is the
most heavily criticized compensation provision in Dodd-Frank, and there have been numerous
attempts at amendment. We saw little, if any, disclosure in this area in the 2012 proxy season.

PM&P Observation: We again note that SRCs are treated differently from
EGCs, in that SRCs are not exempt from Sections 953(a) and (b), and thus will
be required to include Pay for Performance and Internal Pay Equity disclosures
in their 2013 proxies (assuming final rules are released on schedule).

Reporting Relief for Certain Private Companies that Use Equity Compensation

The JOBS Act also provides relief from registration and reporting requirements for private
companies that rely heavily on employee compensation that is equity-based. Until now, a private
company with 500 or more holders of any class of equity and total assets in excess of $10 million
was required to register that class of equity. The company was then subject to the full reporting
requirements under the Exchange Act (e.g., Forms 10-K, 10-Q, 8-K, etc.).  The JOBS Act
generally raises the registration threshold from 500 to 2,000 equity holders. Even more
significantly, it permits companies to exclude from that calculation employees who received their
securities from an equity compensation plan.

Conclusion

The JOBS Act should provide welcome relief to those companies that went public on or after
December 9th, with other provisions being effective immediately. It also requires that the SEC
examine whether the Regulation S-K disclosure requirements should be further streamlined to
assist companies in the IPO process and reduce the costs and burdens for EGCs.  This review is
scheduled to be completed in six months and we will keep you updated with any further
modifications.
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Comparison of Executive Compensation Provisions Affected by JOBS Act

Provision “Regular” Filer Smaller Reporting
Company

Emerging Growth
Company

Compensation
Discussion & Analysis Applicable now Exempt, but subject to

scaled narrative rules
Exempt, but subject to
scaled narrative rules

Rule S-K Tables
All six NEO tables +
Director Compensation
Table required

Only three tables
required:
 SCT (3 executives, 2

years)
 Outstanding Equity

Awards Table
 Director

Compensation Table

Only three tables
required:
 SCT (3 executives, 2

years)
 Outstanding Equity

Awards Table
 Director

Compensation Table

SOP, SOF, SOGP Applicable now Applicable for meetings
on or after 1/21/13

Exempt until 1 year after
ceasing to be an EGC
(extended to 3 years
after IPO if company
was an EGC for less
than 2 years)

Dodd-Frank Pay for
Performance
Disclosure

Applicable when final
rules released

Applicable when final
rules released Exempt

Dodd-Frank Internal
Pay Equity Disclosure

Applicable when final
rules released

Applicable when final
rules released Exempt

Important Notice: Pearl Meyer & Partners has provided this analysis based solely on its knowledge and
experience as compensation consultants. In providing this guidance, Pearl Meyer & Partners is not acting as
your lawyer and makes no representations or warranties respecting the legal, tax or accounting implications
or effectiveness of this advice. You should consult with your legal counsel and tax advisor to determine the
effectiveness and/or potential legal impact of this advice. In addition, this Client Alert is not intended or
written to be used, and cannot be used by you or any other person, for the purpose of (1) avoiding any
penalties that may be imposed by the Internal Revenue Code, or (2) promoting, marketing or recommending
to another party any transaction or other matter addressed herein, and the taxpayer should seek advice
based on the taxpayer’s particular circumstances from an independent tax advisor.

About Pearl Meyer & Partners

For more than 20 years, PM&P has served as a trusted independent advisor to Boards and their senior
management in the areas of compensation governance, strategy and program design. The firm
provides comprehensive solutions to complex compensation challenges through the development of
programs that align rewards with business goals to create long-term value for all stakeholders:
shareholders, executives and employees. The firm maintains offices in New York, Atlanta, Boston,
Charlotte, Chicago, Houston, Los Angeles, San Francisco and San Jose.
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